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The exercise of medical activities
in respect of detained persons1
Medico-ethical guidelines of the SAMS

I.

Preamble

The participation of doctors2 in coercive measures exercised by the police, in particular
during the deportation of illegal aliens from Switzerland, has given rise to serious public
concern. With a view to responding to the expectations of the different circles involved,
the Swiss Academy of Medical Sciences (SAMW) has drawn up guidelines for doctors
who might be asked for their active cooperation in this sensitive domain, in which the
boundaries of ethical behaviour may easily be overstepped. More generally, specific
aspects of the medical treatment of persons in police custody or held in a prison establishment have also been examined.
The fact that there exist in Switzerland various codes of criminal procedures and cantonal regimes for the execution of sentences does not facilitate the establishment of
such guidelines. If the detained person suffers from a mental disorder, the complexity
of the laws on guardianship – currently under revision at the federal level – further
complicates the situation.
Concerning the last point it must also be noted that unfortunately there is a severe lack
in penal institutions3, appropriate – in the sense of the Swiss Penal Code (SPC) – for
the accommodation of such persons, as well as a lack of suitably trained medical (and
socio-therapeutic) personnel.
Against this complex background, the SAMW now submits guidelines, which, while
being largely inspired by international recommendations for the provision of care to
detainees, make no claims to have dealt with the subject in an exhaustive way. In particular, the general question of means of restraint in the psychiatric domain or of emergency measures in somatic medicine, are not treated. However, the SAMW has already set up a new subcommittee to draft guidelines concerning persons deprived of
their liberty for the purpose of receiving assistance on purely medical grounds (in the
sense of art. 397a and ss., Swiss Civil Code).
The SAMW is fully aware that part of these guidelines on the exercise of medicine in
respect of detained persons is concerned with tasks incumbent on the administrative
and executive authorities, as well as on the legislators of our country. Where this is the
case, they can only be applied conditionally and mainly serve the purpose to make
known the views of the medical profession on this subject.
1

Au sens de ces directives une personne est détenue (en opposition aux «personnes privées de liberté»
au sens des art. 397a et ss du Code civil suisse) lorsqu’elle est privée de sa liberté sur la base d’une
décision émanant d’une autorité policière ou judiciaire pénale (y compris militaire) ou lorsqu’il s’agit d’une
détention arrêtée en vertu de la loi fédérale sur les mesures de contrainte en matière de droit des étrangers.
2
For simplicity's sake, the male designation is used for both genders throughout these guidelines.
3
"Institutions" in the sense of these guidelines are: police stations, remand custody establishments,
prisons, detention facilities for persons awaiting deportation, administrative detention centres.

2

II.

Guidelines

1.

General principles; concept of refusal for reasons of conscience

1.1

The basic ethical and legal principles guiding the exercise of the medical
profession, in particular the regulations on patient’s consent and confidentiality,
are also applicable to detained persons.

1.2

However, in this context, a doctor is often subjected to constraints relating to
security and the maintenance of public order, even though his primary goal
should always remain the welfare and dignity of the patient. The practice of
medicine under such conditions has its specificities insofar as the doctor has an
obligation to serve both the interests of the detainee and those of the responsible
authority4, while these interests may be in part conflicting.

1.3

Fitting in with these constraints may sometimes run counter to the doctor’s
personal convictions (whether in the context of a long-term contractual activity or
in an isolated instance). The doctor should therefore be in a position to act in
accordance with his conscience and the principles of medical ethics, and refuse
to give an expert opinion or treat a detained person, except in an emergency.

2.

Conditions of examination

2.1

In order to create an atmosphere of trust, the doctor should endeavour to
preserve the usual conditions and dignity of a normal doctor-patient relationship.

2.2

A suitable room should be provided for the medical examination of the detainee.
The examination must take place out of the sight and out of the hearing of third
persons, unless otherwise requested by the doctor concerned or with his explicit
consent.

3.

Expert activities and situations

3.1

Except in times of crisis or in an emergency, a doctor should not simultaneously
act as a physician treating a patient and as an expert delivering his opinion.

3.2

Before a doctor becomes active in his capacity as an expert, he shall tell the
person to be examined in clear and unmistakable form that the results of the
examination will not be subjected to the obligation of medical confidentiality.

4.

Disciplinary punishment
When a doctor is asked to evaluate whether a detainee may or may not be
submitted to a given disciplinary measure, he shall give his opinion only after the
order to execute the measure has been issued. His evaluation thus follows, as a
second step, if necessary in the form of a veto, pronounced on the basis of purely
medical criteria.

4

“Responsible authority”: prison administration, judicial authorities, police authorities.
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5.

Equality of treatment
Detained persons are entitled to the same level of medical care as persons living in
the community at large.

6.

Coercive measures decided and applied by the police or prison authorities

6.1

When informing the responsible authorities on potential risks and consequences
to the health of a detained person of a coercive measure decided by the
authorities (e.g. compulsory evacuation from lodgings, deportation, etc), the
doctor shall exercise due caution, after having obtained, if possible, all relevant
data from the medical history of the detainee. In particular, he shall take into
account the intended means of transportation, the expected duration of transport,
and the safety and restraint measures, if any, that will be applied.

6.2

He shall always request the presence of a health professional if the physical or
mental health state of the detained person makes this necessary, or if the
severity of the measures to be applied for the purpose of restraint, or the safety
measures per se, represent a potential risk to the health of the detainee.

6.3

If the doctor is called up to a detained person awaiting the application of a
coercive measure, he shall adopt a neutral and professional attitude and inform
the detainee that he is at his disposal and that no medical procedure will be
applied without the detainee’s consent (with the exception of the situations
outlined under point 7.3).

6.4

Should the doctor reach the conviction that the means required to carry out the
measure (e.g. gagging, tight and long-lasting binding, so called 'swallow position',
with hands and feet handcuffed on the back in opisthotonus position, etc.)
represent an immediate and serious health hazard for the patient, he shall notify
the responsible authorities immediately, informing them that he will not assume
medical responsibility over the case if they do not renounce the intended
measure, and that as a result he cannot lend them his support.

7.

Agreement to a medical treatment or to a coercive treatment

7.1

As in any medical situation, a doctor, whether issuing an expert opinion or
dispensing a treatment, shall carry out a diagnostic or therapeutic measure only if
and after the detained persons has given his informed consent.

7.2

Any medication, in particular psychotropic drugs, shall therefore be administered
to detained persons only after they have given their consent, and only on the
basis of a strictly medical decision.

7.3

In the case of an emergency, and based on the same criteria as those applied to
persons that are not detained, the doctor may forfeit a patient’s consent in cases
where the patient is not in full possession of his capacity of discernment, due to a
major psychiatric disorder, and represents an immediate danger for himself or for
third persons (cumulative conditions). In such a case, the doctor shall ensure that
the patient will be granted an adequate short and long-term medical follow-up
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(namely in the form of a temporary transfer to a psychiatric clinic, for instance in
cases where an order of deportation cannot be carried out for medical reasons).
7.4

Doctor’s resort to instruments of physical restraint can only be foreseen for a few
hours at the most. In all cases of such restraint, the responsible doctor is obliged
to regularly check if it is correctly applied and continue to be justified; he shall reassess the situation at regular short intervals.

8.

Infectious diseases
In the presence of an infectious disease, the detained person’ autonomy and
freedom of movement can be limited only to the same extent and according to
the same criteria as those applying to other population groups living in conditions
devoid of privacy (e.g. the military, holiday camps, etc.).

9.

Hunger strike

9.1

In case of a hunger strike, the detained person should be repeatedly informed by
the doctor, in objective fashion, about the possible risks of long-term fasting.

9.2

After the full capacity of discernment of the concerned detainee has been
established by a doctor unconnected with the institution, the decision to go on a
hunger strike shall be medically respected, even if this represents a considerable
health risk.

9.3

If the detained person on hunger strike falls into a coma, the doctor shall proceed
according to his conscience and professional duty, unless the detainee
concerned has deposited explicit instructions for the case of a loss of
consciousness which might lead to his death.

9.4

The doctor confronted with a hunger strike shall maintain a strictly neutral attitude
towards the different parties involved and shall endeavour to avoid any
instrumentation of his medical decisions.

9.5

Despite the expressed refusal of food intake, the doctor shall make sure that food
is offered every day to the detainee on hunger strike.

10.

Confidentiality

10.1 Medical secrecy should be observed according to the same legal provisions as
those applicable to persons who are not detained (art. 321 SPC). In particular,
keeping patients' files should be the doctor's responsibility. The conditions of
examination described under point 2 are also applicable.
10.2 However, the lack of privacy characteristic of a prison environment, which may
sometimes last for years, as well as the fact that prison or police staff frequently
take over the function of a guarantor or even of an assistant in the treatment of
prisoners, may result in the necessity of an exchange of medical information
between health care and security personnel.
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10.3 In such a situation, the doctor shall endeavour to answer legitimate queries by
security personnel after having obtained the detainee’s consent.
10.4 If the detained person opposes the disclosure of relevant data and if this could
result in an impairment of the safety of third persons, the doctor may ask the
competent authority to be released from his obligation to confidentiality, if he
considers it his duty to inform third persons, in particular the those in charge of
the case and security personnel (art. 321, paragraph 2 SPC). In such a case, the
patient shall be informed of the fact that cancelling of medical confidentiality has
been requested in his case.
In exceptional cases, if the life or the physical integrity of a third person is
seriously and concretely endangered, the doctor may decide by himself to depart
from medical confidentiality and directly inform the relevant authorities or the
endangered third person.
11.

Filing a complaint on suspected abuse

11.1 Any sign of physical assault found during the medical examination of a detained
person shall be duly recorded.
11.2 In his report, the doctor should clearly distinguish between, on the one hand, the
patient’s allegations (i.e. circumstances which led to the lesions) and complaints
(i.e. his subjective sensations), and, in the other, the objective clinical and
paraclinical findings (size, location and specific characteristics of the lesions, Xrays, laboratory findings, etc.). If the doctor’s training and/or experience allow it,
he should indicate whether the patient’s allegations are consistent with his own
medical findings (e.g. the alleged date of the lesions and the colour of the
haematomas).
11.3 This information should be forwarded without delay to the authorities responsible
for supervising the police and the prison administration. The detainee has the
right to obtain a copy of the corresponding medical reports at any time.
11.4 If the detainee formally refuses the forwarding of such information, the doctor
shall consider the opposing interests carefully and, if necessary, proceed as
under point 10.4.
12.

Doctor’s independence

12.1 Whatever his conditions of employment (civil servant, employee, or private
contractor), the doctor should always be in a position of complete independence
from the police or prison authorities. His clinical decisions, as well as any
assessment of the state of health of detained persons, should be based solely on
medical criteria.
12.2 In order to guarantee the independence of doctors, any hierarchical or even
direct contractual relationship between them and the management of the police
or penal establishment where they work should in future be avoided.
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12.3 Nursing personnel shall take medical instructions only from the doctor in charge
of a detainee.
13.

Training
Any health professional working regularly with detained persons should in the
future benefit from special training in the objectives and functioning of different
places of deprivation of liberty, as well as the way to deal with potentially
dangerous and violent situations. Ethnic and socio-cultural knowledge is also
important.

III.

Appendix

1.

Legal references

Convention for the protection of human rights and fundamental freedoms, Council of
Europe, Rome, 4 November 1950
European Convention for the prevention of torture and inhuman or degrading treatment
of punishment, Council of Europe, Strasbourg, 26 November 1987
Swiss Penal Code (in particular art. 38, 43 ff; art. 321)
Swiss Civil Code (in particular art. 16, art. 397a and ff.)
Federal law of 26 March 1931 on the stay and registration of aliens
Federal law of 4 December 1994 on the coercive measures as regards aliens
legislation, and cantonal laws for its application
Supreme Court Rulings on coercive measures: RCC 1992, S. 508 / - BGE 118 II 254 / ZBl. 1993 504 / - BGE 121 III 204 / - BGE 125 III 169 / - BGE 126 I 112 / - BGE 127 I 6
/ - Entscheid vom 8. Juni 2001, 1P.134/2001 / - Entscheid vom 15. Juni 2001,
6A.100/2000 (idem) / - Entscheid vom 22. Juni 2001, 5C.102/2001.

2.

Medico-ethical references

"Principles of Medical Ethics relevant to the Role of Health Personnel, particularly
Doctors, in the Protection of Prisoners and Detainees against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment"; Adopted by the United Nations
General Assembly; Resolution 37/194 of 18 December 1982.
"Health Professionals with Dual Obligations"; in Investigation and Documentation of
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (The
Istanbul Protocol); Commission on Human Rights; United Nations; 13 March 2001.
Règles pénitentiaires européennes; Recommandations du Comité des Ministres;
Conseil de l'Europe; 1987.
"L'organisation des services de soins de santé dans les établissements pénitentiaires
des Etats membres"; Comité européen de la Santé; Conseil de l'Europe; juin 1998.
"Aspects éthiques et organisationnels des soins de santé en milieu pénitentiaires";
Recommandation n° R(98) 7 et exposé des motifs; Comité des Ministres; Conseil de
l'Europe; avril 1999.
"Services de santé dans les prisons"; in 3e rapport général d'activités du CPT couvrant
la période du 1er janvier au 31 décembre 1992; CPT; Conseil de l'Europe; juin 1993.
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"Personnes retenues en vertu de législations relatives à l'entrée et au séjour des
étrangers"; in 7e rapport général d'activités du CPT couvrant la période du 1er janvier
au 31 décembre 1996; CPT; Conseil de l'Europe ; août 97.
Madrid Declaration on Ethical Standards for Psychiatric Practice; World Psychiatric
Association; approved by the general assembly on august 25, 1996.
Déclaration de Tokyo de l'Association Médicale Mondiale; Directives à l'intention des
médecins en ce qui concerne la torture et autres peines ou traitements cruels,
inhumains ou dégradants en relation avec la détention ou l'emprisonnement, Adoptée
par la 29e Assemblée Médicale Mondiale;Tokyo, Octobre 1975.
Déclaration de Malte de l'Association Médicale Mondiale sur les Grévistes de la Faim;
Adoptée par la 43e Assemblée Médicale Mondiale; Malte, Novembre 1991.
Declaration of Edinburgh on Prison Conditions and the Spread of Tuberculosis and
other Communicable Diseases; World Medical Association; Adopted: October 2000.
Vademecum für den Schweizer Arzt; FMH; 1992.

Information on the elaboration of these guidelines
Mandate

On 3rd December 1999 the Central Ethical Committee of the
SAMS appointed a sub-committee to draw up guidelines on the
exercise of medical activities in respect of detained persons.

Responsible
sub-committee

Dr. med. Jean-Pierre Restellini, Geneva, Chair
Dr. Daphné Berner-Chervet, Neuchâtel
Cdt. Peter Grütter, Zürich
Prof. Olivier Guillod, Neuchâtel
Dr. Joseph Osterwalder, St. Gallen
Dr. Fritz Ramseier, Königsfelden
Dr. Ursula Steiner-König, Lyss
André Vallotton, Lausanne
Prof. Michel Vallotton, Geneva, President of the CEC
and
Dominique Nickel, Basel, ex officio

Consultation

On 29 November 2001 the first version of these guidelines was
passed by the Senate of the SAMS, for submission to the
consultation procedure.

Approval

The definitive version of these guidelines was approved by the
Senate of the SAMS on 28 November 2006.
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